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BEFORE THE COMMITTEE CONSTITUTED UNDER THE BOMBAY
HIGH COURT ORDER DATED 2N° SEPTEMBER, 2014 IN SUIT NO. 173
OF 2014 AND OTHER RELATED SUITS
COMPRISING OF MR. JUSTICE V.C. DAGA (RETD), CHAIRMAN,
MR.J. 5. SOLOMON (ADVOCATE AND SOLICITOR), MEMBER
AND
MR. YOGESH THAR (CHARTERED ACCOUNTANT), MEMBER
REPORT NO. 14 OF 2015
IN
SUIT NO.173 OF 2014
WITH
T.P.NOTICE NO.2 OF 2014 TO T.P. NOTICE NO. 15 OF 2014
WITH
OTHER RELATED SUITS.

ORDER

(Dated 25t July, 2017)

1. (i) P.D. Agro Processors Private Limited, a Member of NSEL and (ii)
Dulions Cereals, (iii) Dulions Foods, (iv) Dunar Food Limited and (v)
Surender Gupta (P.D. Agro and others) have filed Appeal (L) N0.802 of
2014 impugning Order dated 2nd September, 2014 passed in terms of
Minutes of Order in the following proceedings before the Bombay High

Court:-

(i)  Notice of Motion No.240 of 2014
In
Suit No.173 of 2014
_ With
TPN 2 0of 2014 to TPN 15 0of 2014
Modern Indian Limited & Ors. ...Plaintiffs
Vs.

Financial Technologies (India) Ltd. & Ors. ..Defendants

(i)  Notice of Motion (L) No.2052 of 2013
In
Suit (L) No.221 of 2013
MMTC Ltd. ...Plaintiff
Vs.

The National Spot Exchange Ltd. & Ors, ..Defendants




-

(iii)  Notice of Motion (L) No.2166 of 2013
In
Suit (L) N0.991 of 2013
PEC Ltd. ...Plaintiff
Vs.
The National Spot Exchange Ltd. & Ors. ...Defendants

(iv) Notice of Motion N0.212 of 2014
In
Suit No.121 of 2014
L.J. Tanna Shares and Securities Pvt. Ltd. & Ors. ...Plaintiffs
Vs.
Financial Technologies (India) Ltd. & Ors. ...Defendants

(v)  Notice of Motion No.765 of 2014
In
'Suit (L) No.328 of 2014
With
Notice of Motion (L) No.807 of 2014
The National Spot Exchange Ltd. ...Plaintiff
Vs.
P.D. Agro Processors Pvt. Ltd. & Ors. ..Defendants

Under the Order dated 2nd September 2014, the present Committee has

been constituted for performance of functions as directed in the Order.

2.1  Modern India Limited and others have filed Suit No.173 of 2014 for
recovery of a sum of Rs.5087,22,52,883 /- along with interest and other
reliefs against Financial Technologies (India) Ltd., now known as 63
Moons Technologies Ltd. and 37 others, wherein National Spot Exchange
Limited (NSEL) has been arrayed as Defendant No.2. This Suit No.173 of
2014 has been filed in a representative capacity with the leave of the
Court under Order I Rule 8 of the Code of Civil Procedure, 1908 on behalf
of persons who may be interested in the outcome of that Suit. Prayer (b)
in Suit No.173 of 2014 is for appointment of a Commissioner for Taking
Accounts to trace monies paid by the Plaintiffs and other investors whom
the Plaintiffs seek to represent as also the underlying commodities which
were required to be delivered to the Plaintilfs and other investors as also
the amounts paid into or transferred out of the Settlement Guarantee
Fund and to recover the same for the purposes of paying the same to the
Plaintiffs and other investors. NSEL, who are Defendant No.2 in Suit
No0.173 of 2014, have taken out Third Party Notice Nos.2 to 15 of 2014
against 15 members of the NSEL and their clients as mentioned in Exhibit

1 to the Minutes of Order dated 27t August, 2014. P.D. Agro and others



are not parties to Suit No.173 of 2014, Third Party Notice has not been

taken out against P.D. Agro and others in Suit No.173 of 2014.

2.2 Suit No.221 of 2014 has been filed by MMTC Limited against NSEL
and 35 others, including Dulisons Cereals (Defendant No.20) and Dulisons
Foods (Defendant No.29) praying for a declaration that the transactions
executed by MMTC Ltd. on the Exchange of NSEL are null and void ab
initio and for a decree for refund of amount of Rs.227,46,04,047 /- being
the outstanding amount in respect of the transactions of MMTC Ltd. on
the exchange of NSEL with interest and other reliefs. In Suit No.221 of
2014 MMTC Ltd., have also prayed for a decree against Dulisons Cereals
(Defendant No.20) for payment/refund to the Plaintift of the principal
émount 0f Rs.101,92,90,230/- being the value of goods not delivered and

interest.

2.3 Suit (L) No.991 of 2013 (now numbered Suit No.12 of 2015) has
been filed by PEC Ltd. against NSEL and 23 others including P.D. Agro
Processors Pvt. Ltd. (Defendant No.21), Dulisons Cereals (Defendant
No.22) and Dulisons Foods (Defendant No.23) praying for a declaration
that the transactions executed by PEC Ltd., on the Exchange of NSEL are
null and void ab initio and for a decree for refund of amount of
Rs.126,28,46,993/- being the outstanding amount in respect of the
transactions of PEC Ltd. on the exchange of NSEL with interest and other
reliefs. The Plaintiff in Suit (L) No.991 of 2013 (now numbered Suit No.12
of 2015 PEC Ltd.) have also prayed for a decree against P.D. Agro
Processors Pvt. Ltd., (Defendant No.21) and Dulisons Cereals (Defendant ‘
No.22) for payment/refund to the Plaintiff of the principal amount of

Rs.77,44,13,655/- being the value of goods not delivered and interest.

2.4 SuitNo.121 of 2014 has been filed by LJ. Tanna Shares and
Securities Pvt. Ltd. and two others., against Financial Technologies (India)
Ltd., and 31 others including NSEL (Defendant No.2) praying for decree
for a sum of Rs.4,44,88,527/- along with interest in favour of Plaintiff
No.1, decree for a sum of 115.155;,27,57,687/— along with interest in favour
of Plaintiff No.2 and decree for a sum of Rs.9,27,16,637/- along with

interest in favour of Plaintiff No.3 and for other relijefs.
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2.5  NSEL has filed Suit (L) No0.328 of 2014 (now numbered Suit No.11
of 2014) against (i) P.D. Agro Processors Pvt. Ltd,, (ii) Dulisons Cereals,
(iii) Dulisons Foods, (iv) Dunar Food Limited, (v) Surender Gupta and 15
others praying for decree for a sum of Rs.680,23,97,706/- along with
interest against Defendant Nos.1 to 16 and for other reliefs.

3. Order dated 2nd September 2014 has been passed in the above
proceedings in terms of Minutes of Order annexed thereto, which have
been signed on behalf of the Plaintiffs and Defendant Nos.1, 2, 3 and 5 in
Suit No.173 of 2014 and their respective Advocates. The Order dated 2nd
September 2014 has been passed after hearing Learned Advocates for the
parties as mentioned in that Order, including the Learned Advocate for P.
D. Agro and others being Defendant Nos.1 to 5 in Suit (L) No.328 of 2014
filed by NSEL.

4. Appeal (L) No.741 of 2014 has been filed by N. K. Proteins Ltd. and
Appeal (L) Nos.766 and 767 of 2014 have been filed by White Water
Foods Pvt. Ltd. and others in respect of the same Order dated 2nd
September 2014, in which Order dated 17t June 2015 has been passed by

the Hon’ble Court as under:-

“ORDER
(a)  The Appeals are admitted.

(b} By an interim order we direct that the impugned order of
learned Single Judge passed on 2wd September 2014 shall not be

operative against the appellant N. K. Proteins Limited.

(c)  The impugned order passed by learned Single Judge shall be
operative against the appellants in two appeals i.e. Appeal (L)

Nos.766/2014 and 767/2014 on the following conditions.

i) The Committee shall function in accordance with
Section 75 of the Civil Procedure Code while discharging its
functions under the Minutes of Order and the directions

issued by the learned Single Judge.




5.

i) The Committee shall not have any adjudicatory

powers.”

Order dated 8% December, 2015 has been passed in Notice of

Motion (L) No0.2919 of 2014 in Appeal (L) No.802 of 2014 filed by P.D.

Agro and others in respect of the Order dated 2nd September, 2014 as

under:-

CORAM: NARESH H. PATIL &
S.B. SHUKRE, J].
DECEMBER 08, 2015
P.C.
1. Heard Mr. Sancheti, learned Senior Counsel appearing for

the applicants/appellants, Mr. S.U. Kamdar & Dr. Birendra Saraf,
learned Senior Counsel appearing for respondent no.6 as well as
learned counsel appearing for other respondents. We have
perused the record and the impugned order dated 2/9/2014.

2. Mr. Sancheti, learned Senior Counsel submits that though
Suit proceeding of Suit (L) No. 328 of 2014 was part of the record
placed before the learned Single Judge, the present
applicants/appellants neither signed any minutes of order nor gave
their consent for being amenable to the jurisdiction of the
Committee as per the minutes of order drawn and finalized in the
proceeding of Notice of Motion No0.240 of 2014 in Suit No.173 of
2014. Learned Senior counsel submits that a substantive Suit
bearing (L) No.328 of 2014 is pending against the
applicants/original defendants. The plaintiff may proceed for
seeking appropriate relief against the appellants/original
defendants in the proceedings of the substantive suit.

3. Mr. Sancheti, learned Senior Counsel, on instructions
submits that an appropriate application would be tendered before
the Committee by the applicants/appellants raising plea to the
effect that they are not covered by the minutes of order, the
impugned order passed by the learned Single Judge dated
2/9/2014 and that they do not wish to be party to the settlement
process undertaken by the Committee. The application would be
tendered within a week’s time.

4, We observe that in case such an application is tendered by
the applicants/appellants, the Committee would deal with the same
and pass appropriate orders. We do not express any opinion on
the merits of the subject issue. Needless to mention that
Committee would hear the necessary parties before passing order.

5. Stand over to 8t January, 2016.

(S.B. SHUKRE, ].) (NARESH H. PATIL, J.)




6. Accordingly, P.D. Agro and other Appellants in Appeal (L) No. 802
of 2014 have presented before the Committee Application dated 14
December, 2015 (“Application”) in which they have submitted that they
are not covered by the Minutes of Order and Order dated 2nd September,
2014 in terms thereof and they do not wish to be party to the settlement
process undertaken by the Committee and accordingly notices and
directions issued by the Committee against P. ). Agro Processors Pvt. Ltd.
and related parties may be recalled and P. D. Agro Processors and related
parties may not be directed to participate in the proceedings before the

Committee.

7. NSEL have responded to the said Application by filing Affidavit
dated 8t January, 2016 of their authorised signatory Mr. Santosh Dhuri in

Reply as also Written Submissions dated 13% February, 2016.

8. The Committee at the meeting held on 28" January, 2016 heard
submissions of Mr. Kevic Setalvad, Learned Senior Advocate for P.D. Agro
and others as also Mr. Ameet Naik, Learned Advocate for NSEL and Mr.
Akshay Patil, Learned Advocate for the Plaintiffs in Suit No. 173 of 2014
who supported the submissions on behalf of NSEL. At the meeting held
before the Committee on 13t February 2016, Mr. Kevic Setalvad, Learned

Senior Advocate for P.D. Agro and others made submissions in Rejoinder.

9. The main submissions on Dbehalf of P.D. Agro and others

(“Appellants/Objectors” for short) are as under:

(i) The Appellants are not covered by the Order dated 2nd
September, 2014 passed by the Learned Single Judge and the

Appellants do not wish to be party to the settlement process

undertaken by the Committee.

(i)  The Order dated 2nd September, 2014 only binds the
signatories to the Minutes of Order. The Appellants are not

signatories to the said Minutes of the Order.




(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Third Party Notice has not been taken out by NSEL against
the Appellants and the Appellants are not included in the list
of defaulters and clients described in Exhibit 1 attached to

the Minutes of the Order.

NSEL has filed an independent suit against the Appellants,
namely, Suit No.781 of 2014 which is pending before the
Hon’ble High court. In paragraph 17 of the Order dated 2nd
September, 2014, it is clarified that the settlement proposed
in terms of the Minutes of the Order does not in any way

affect the third party including P.D. Agro in prosecuting their

Suit.

P.D. Agro Processors Pvt. Ltd. has taken out Notice of Motion
(L) No.914 of 2014 in Suit No.781 of 2014 now converted to
Commercial Suit No. 11 of 2014 filed by NSEL against P.D.
Agro and others for referring the subject matter of Suit
No.781 of 2014 now converted to Commercial Suit No. 11 of
2014 to Arbitration in terms of arbitration clause contained
in the Bye-laws of the NSEL and the said Notice of Motion is
pending for adjudication before the Hon’ble High Court.
Some of the Defendants in Suit No.781 of 2014 now
converted to Commercial Suit No. 11 of 2014 have taken out
Notice of Motion for rejection of the Plaint and deleting their

name from the array of Defendants in that suit.

Under the Order dated 2nd September 2014, the Committee’s
mandate is to explore and negotiate mutual settlements and
the Appellants cannot be forced to participate in a process of

settlement without the consent of the Appellants.

The function of the Committee is that of a Commissioner for
rendering assistance in facilitating mutual settlements as

held in paragraph 14 of the impugned Order dated 2nd
September, 2014.

The Committee as a Commissioner or a Recejver cannot

exercise powers beyond what has been prescribed under
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Order XXVI and Order XL of the Code of Civil Procedure. No

adjudicating process can be undertaken by the Committee.

The directions of the Committee to the Appellants for
production of accounts, details of properties and details of
bank accounts would amount to collecting evidence against
the Appellants and seriously prejudice the rights of the
Appellants in effectively defending the suit filed by NSEL
against the Appellants. P.D. Agrc and others are under no
obligation to disclose any information, documents or

material before the Committee.

NSEL deviated from its business model. NSEL instead of
doing trading in commodities permitted financial
transactions of lending and borrowing. The arrangements P.
D. Agro Processors Pvt. Ltd. had with NSEL fall in the

category of financial transactions of lending and borrowings.

10.  The main submissions of NSEL are as under:-

(i)

(i)

The Order dated 2nd September, 2014 in terms of the
Minutes of Order dated 27t August, 2014 is applicable to all
parties concerned, including the Appellants, even though the
Appellants have not signed the Minutes of Order dated 27th
August, 2014 or consented to the Order dated 2nd

September, 2014 and Minutes of Order dated 27t August,
2014.

The Order dated 2nd September, 2014 has been passed in
Notice of Motion taken out by NSEL in Suit No.784 of 2014
now converted to Commercial Suit No. 11 of 2014 filed by
NSEL against P.D. Agro and others. The said Order has been
passed after lleafing all concerned parties and stake holders
including P.D. Agro Processovl‘s Pvt. Ltd. and provides that
the Order shall inure to the benefit of the Plaintiffs in the
companion Suits, namely, Suit (L) No.221 of 2013, Suit (L)
N0.991 of 2013 and Suit (L) No.121 of 2014 and Suit (L)
No.328 of 2014 filed by NSEL against P.D. Agro and others.



(i)

(iv)

(v)

(vi)

(vii)

The names of the Appellants P.D. Agro and others are
included in the list of defaulters and their clients against
whom NSEL has filed Suit and legal proceedings set out in

Exhibit 2 to the Minutes of Order.

NSEL have denied the contentions of the Appellants to the
effect that in the Order dated 2nd September 2014 it is

clarified that the Minutes of Order will not apply to the

Appellants,

All objections raised by P.D. Agro and others to the
constitution of the Committee have been considered by the

Court in paragraph 17 of the Order dated 2nd September,
2014.

The Committee is empowered to function as Commissioner
inaccordance with the provisions of Section 75 and Order 26
of the Civil Procedure Code, 1908 and act as a Commissioner

in aid of the Bombay High Court by submitting its Reports to
the Bombay High Court.

The directions of the Committee to the Appellants for
production of books of account and documents before the

Committee are not in violation of Article 20(2) of the

Constitution of India.

11. By Order dated 13t July 2017, Appeal (L) No.802 of 2014 filed by P.

D. Agro and others in respect of Order dated 2nd September 2014 has

been admitted for hearing and it is ordered as under-:-

()

O

We also heard the parties on the prayer for stay. Having

gone through the order dated 17 June, 2015 passed by the Division

Bench of this Court in various Appeals and Notices of Motion

arising out of the same impugned order, we are not inclined to

grant interim order staying further proceedings of the Committee

appointed by the learned Single Judge by the impugned order.”




12.  The Committee has considered the Application dated 14t
December 2015 and submissions of P. D. Agro and others and NSEL on
whether in the absence of consent of P. D. Agro and others and in spite of
objections of P. D. Agro and others, the Committee can consider accounts
and transactions between NSEL and P.D. Agro and others and function in

accordance with the orders of the Hon’ble Court referred to above.

13.  Minutes of Order in terms whereof the Order dated 2nd September

2014 has been passed, inter alia, provide that the Committee may:-

(a)  explore and negotiate mutual settlement between NSEL and
the alleged defaulting members / third parties and their

clients;

(b) issue notices and call upon the alleged defaulting members /
clients of the members / defaulters of NSEL or other parties
to whom the monies of the alleged defaulters can be traced
and all other parties concerned, for the purposes of
determining the extent of liability, if any and propose a
determination by making a report to the Court for further

directions.

(c)  seek appropriate directions from the Court pursuant to any
report made by the Committee and after hearing the affected
parties including the parties to the suit, to sell / monetise the
assets of defaulting members and their clients and any other
person and also to hold the assets as interim security until
sale and realisation of monies and to take steps to recover
amounts due from defaulting members, their clients and

others.

The Minutes provide that any party affected by any decision of the

Committee shall be entitled to approach the Court.

14.  Paragraphs 14, 17 and 18 of the Order dated 2nd September 2014

passed by the Hon’ble Court in terms of the above Minutes of Order are as

under:-
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“14. It is obvious that the Committee to be appointed under this
Minutes of Order has a dual function to perform. In the first place,
it is supposed to conduct itself as a commissioner for
investigation and examination of accounts and render
assistance to the Court in facilitating mutual settlements
between the parties. Once these settlements have been arrived at
and assets are collected in pursuance of these settlements, the
Committee in effect acts as a receiver appointed by the Court in the
matter of preservation, custody and management of the assets so
collected. This entire exercise of the Committee, including its acts
performed whether as a commissioner or as a receiver appointed
by the Court, is to be conducted under the supervision and in
| accordance with the orders that may be passed by this Court from -
| time to time. Order XXVI of the Code of Civil Procedure

authorizes appointment of such commissioners for various

purposes, including local investigations, examination of

accounts, making proposals of preservation, custody and

|
‘ management of assets under the custody of the Court, etc, In
} fact, the commissioner so appointed by the Court may have
extensive powers to examine the parties and require attendance
and examination of witnesses. The powers of the Committee,
| however, in the present case are restricted to calling for
| information and arrive at proposals of settlement in
conjunction with the parties before the Court for collection
and custody of the funds and assets involved. The Committee *
| is simply permitted to call upon the various defaulting |
members / clients of the members / defaulters of Defendant ‘
No.2 or other parties and seek information and documents for ‘
the purpose of determining the extent of liability, if any, and
propose a determination thereof by making a report to this

Court for further directions-----

“17. ltis submitted on behalf of some parties, who are alleged to
be defaulters M/s. Mohan India Group and M/s. P. D. Agro
Processing Pvt. Ltd. - that there have been pending arbitration
proceedings between these parties and Defendant No.2 herein,
where awards have been passed. It is submitted that these awards

will have to be executed and that recourse to the Committee need

11




not be had in the event of such execution. It appears that there is
an award passed in terms of a settlement agreement between M/s.
Mohan India Group and Defendant No.2 herein. The Committee’s
mandate under the Minutes of Order proposed is to explore
and negotiate mutual settlements inter alia between
Defendant No.2 herein and the alleged defaulters/ third
parties. If any settlement is actually arrived at between Defendant
No.2 and such defaulters / third parties under any other
proceedings, the Committee is not expected to disturb that
settlement but in fact, record, supervise any settlement that may
have been already arrived at. Even otherwise, in case of
settlements arrived at generally, the Committee is required to seek
appropriate directions of the Court after a report in that behalf is
made to this Court, to take steps to recover amounts due from
defaulting members, their clients and others unless such recovery
is by consent of the parties. Therefore, as far as this exercise is
concerned, there is no merit in the grievance of the learned Counsel
for these defaulters / third parties that the Minutes of Order
proposed in any way impinge upon the settlements arrived at
between the parties before other forii. As far as M/s. P. D. Agro
Processors are concerned, there is no settlement as such but a
suit is pending between M/s. P. D. Agro Processors and
Defendant No.2 herein. The settiement proposed in terms of
the Minutes of Order herein does neot in any way affect the
third parties, including M/s. P. D. Agro Processors, in the
prosecuting of their suit. As already noted above, any coercive
steps in relation to any funds or assets of third parties can only be
sought from this Court, in which case the affected parties, as noted

above, can always be heard by this Court.”

“18. In these premises, after hearing all the concerned parties
and stakeholders, this Court is of the view that it is in the interest of
justice that the Minutes of Order proposed by the parties in the
present suit be accepted and an order be passed in terms thereof.
Accordingly, there will be an order in terms of the Minutes of
Order taken on record, identified as C and C-1 respectively.
This order shall inure to the benefit of the Plaintiffs in the

companion Suits, namely, Suit (L) No.221 of 2014, Suit (L) No.991
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0f 2013, Suit (L) No.121 of 2014 and Suit (L) No.328 of 2014. The
Plaintiffs in these Suits have no objection to these Minutes being
taken on record as recorded in the Order of 27th August 2013.”

(Emphasis supplied)”

15, We have considered the question whether the role and function of
the Committee under Order dated 2nd September 2014 is confined to
exploring and negotiating mutual settlements between NSEL and their
members and their clients and whether under the Order dated 2nd
September 2014, the Coramittee is authorised to act as Commissioner
under Section 75 and Order 26 of the Code of Civil Procedure for
examination of accounts for the purposes of determining the extent of
liability of members of NSEL and parties to whom the monies of the
alleged defaulting members of NSEL can be traced and all other parties
concerned and propose determination by making reports to the Hon'ble

Court for further directions.

16. Order dated 2v¢ September 2014 is an order passed by the Court in
terms of Minutes of Order signed on behalf of the Plaintiffs and Defendant
Nos.1,Z, 3 and 5 in Suit No.173 of 2014. The Order dated 2nd September
2014 has been passed in Suit (L) No.328 of 2014 (now numbered Suit
No.11 of 2014) filed by NSEL against P. D. Agro and other as well and

provides that the same will inure to the benefit of the Plaintiffs in Suit (L)
No0.328 0f 2014.

17. P.D. Agro and others are Defendant Nos.1 to § in Suit (L) No.328 of
2014 filed by NSEL. The Order dated 2nd September 2014 has been
passed after hearing the Learned Advocate for P. D. Agro and others -
Defendant Nos.1 to 5 in Suit (L) No.328 of 2014 (now numbered Suit
No.11 of 2014). The submission of P. D. Agro Processors and others that
they are not covered by the Order dated 2ud September 2014 as they do
not wish to be party to the settlement process before the Committee and
because P. D. Agro Processors and others are not signatories to the

Minutes of the Order in terms whereof the Order dated 2nd September

2014 has been passed, is not tenable.

18.  NSEL have not taken out third party notice against P. D. Agro
Processors Pvt. Ltd. and others in Suit No. 173 of 2014. NSEL has filed
Suit (L) No.328 of 2014 numbered as Suijt No.784 of 2014 and now
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converted to Commercial Suit No. 11 of 2014 against P. D. Agro
Processors Pvt. Ltd. and others. It appears that P. D. Agro Processors have
taken out Notice of Motion (L) No.914 of 2014 in Suit (L) No.328 of 2014
filed by NSEL against P. D. Agro Processors and others for referring the
subject matter of that suit to arbitration in terms of arbitration clause
contained in the Byelaws of NSEL. The Committee has not been informed
of Orders, if any, passed in Notice of Motion (L) No.914 of 2014 in Suit (L)
No.781 of 2014.

19.  We have considered the submission on behalf of P. D. Agro
Processors that under the Order dated 2 September 2014, the function
of the Committee is confined to exploring and negotiating mutual
settlement and that in paragraph 17 of the Order dated 2nd September
2014, it is clarified that mandate of the Committee under the Minutes of
Order is to explore and negotiate mutual settlement, inter alia, between
NSEL and the alleged defaulters / third parties and that the settlement
proposed in terms of the Minutes of Order does not in any way affect
third parties, including M/s. P. D. Agro Processors and others in
prosecuting of their suit. On considering the Order dated 2nd September
2014 and the Minutes of Order annexed thereto, we are of the view that
the function of the Committee is not confined to exploring and negotiating
mutual settlement between the parties. Exploring and negotiating mutual
settlement is one of the functions of the Committee. Under the Order
dated 2v0d September 2014, the Committee has been appointed
Commissioner for examination of accounts for the purpose of
determining the extent of liability of the alleged defaulters of NSEL and
other parties to whom the monies of the alleged defaulters can be traced
and all other concerned parties and propose a determination by making a
report to the Court for further directions. The function of the Committee
as the Commissioner for examination of accounts is distinct from and is
not confined to the process of negotiation of mutual settlement between
NSEL and its defaulting members / third parties and their clients. The
performance of the function of the Committee acting as Commissioner for
examination of accounts between NSEL and its defaulting members /

third parties and their clients, is not dependent on the consent of the

concerned parties.
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20.  In view of the Orders dated 17t June 2015 passed in Appeal (L)
No.766 and 767 of 2014 filed by White Water Foods Pvt. Ltd. and others
mentioned in para 4 above and the Order dated 13th July 2017 passed in
Appeal (L) No.802 of 2014 filed by P. D. Agro Processors Pvt. Ltd. and
others mentioned in paragraph 11 above, subject to orders of the Court,
the Committee shall function in accordance with Section 75 of the Code of
Civil Procedure while discharging its functions under the Minutes of
Order and directions under the Order dated 2nd September 2014 for
examination of accounts between NSEL and its members / third parties
and their clients and submission of Reports to the Hon'ble Court. The
Committee is unable to accept the submission of M/s. P. D. Agro °
Processors and others that production of accounts, including bank
accounts of P. D. Agro Processors and others before the Committee would
amount to collecting evidence against P. D. Agro Processors Pvt. Ltd. and
others and prejudice right of P. D. Agro Processors Pvt. Ltd. and others in
effectively defending Suit (L) No.328 of 2014 registered as Suit No.784 of
2014 now converted to Commercial Suit No. 11 of 2014 filed by NSEL
against P. D. Agro and others. The Committee is not collecting any
evidence for any of the parties. What the Comimittee is doing is nothing
but examination of the accounts between the relevant party and NSEL to
place before the Hon’ble High Court Reports of the Committee thereon for

directions as a commissioner appointed by Court to act within the

parameters of the Civil Procedure Code.

21.  The Committee finds that under the Order dated 2nd September
2014, the Committee has heen appointed Commissioner for examination
of accounts in Suit (L) No.328 of 2014 (now numbered Suit No.11 of
2014) filed by NSEL against P. D. Agro Processors Pvt. Ltd. and others as
well.  Order 26, Rules 11 and 12 of the Code of Civil Procedure, 1908
provide that in any suit in which an examination or adjustment of the
accounts is necessary, the Court may issue commission to such person as
it thinks fit directing him to make such examination or adjustment and
report thereon. The appointment of Commissioners for examination of
accounts between NSEL and P. D. Agro Processors Pvt. Ltd. and others
cannot prejudice the rights of the Defendants in Suit (L) No.328 of i
2014registered as Suit No.784 of 2014 now converted to Commercial Suit

No. 11 of 2014 filed by NSEL in defending that Suit.
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22.  Prayer of P. D. Agro Processors Pvt. Ltd. and others in their
Application dated 14t December 2015 that P. D. Agro Processors Pvt. Ltd.

and others may not be directed to participate in the proceedings before

the Committee is rejected.

23.  NSEL has filed with the Committee Affidavit dated 314 October 2015
of Shri Santosh Dhuri along with copies of ledger accounts maintained by
NSEL of their member P. D. Agro Processors Pvt. Ltd., copies whereof have
been served on the Advocates for P. D. Agro Processors and others. The
Committee proposes to issue notices to P. D. Agro Processors and others
and afford them an opportunity to make their submissions on the ledger
accounts of P. D. Agro Processors Pvt. Ltd. produced by NSEL and examine
the accounts and transactions between NSEL and P.D. Agro and others
and other parties concerned and submit Report/s of the Committee

thereon to the Hon’ble High Court
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